
ne of the perennial issues for environmental
lawyers is whether, and to what extent, the files
of environmental consultants retained to assist

in both clean up and related litigation are subject to the
work product doctrine. The cases addressing the issue
tend to turn on fact-specific nuances that make it diff i-
cult to find general guidance. In its recent decision in I n
re Grand Jury Subpoena (Mark To r f / To r f

E n v i ronmental Management), 350 F.3d 1010 (9th Cir.
2003), the U.S. Court of Appeals for the Ninth Circuit
addressed these issues in the context of parallel pro-
ceedings, including an EPA-lead clean up and a federal
criminal investigation. On the facts presented in To r f

E n v i ronmental Management, the Court of A p p e a l s
granted broad protection to the files of the consultant —
and perhaps provided a rough roadmap for those seek-
ing to create and maintain such protection.

The To r f decision grew out of the closing of an
Oregon paint manufacturer, Ponderosa Paint

Manufacturing, in May 2000. In doing so,
Ponderosa allegedly gave leftover products
to its employees for transport and disposal.
Shortly thereafter, Ponderosa was notified
by EPA that it was under investigation for
violations of RCRA and CERCLA,
prompting Ponderosa to hire counsel, John
M c C r e e d y. On May 31, 2000, McCreedy
retained environmental consultant Mark
Torf of Torf Environmental Management to
assist in Ponderosa’s defense. Torf con-
ducted interviews of former employees,
sampled and tested paint products, and per-
formed similar investigation.

In June 2000, EPA issued a CERCLA
§104(e) information request to Ponderosa
relating to hazardous substances used, dis-
posed, or transported to or from its plant.
McCreedy responded on behalf of
Ponderosa the following month and relied
heavily on Torf’s investigation in formu-
lating Ponderosa’s response. The response

also expressly reserved Ponderosa’s rights under the
work product doctrine.

T h e r e a f t e r, Ponderosa and the EPA entered into a
consent order for Ponderosa to clean up materials origi-

nating at its plant. Torf assisted with the clean up under
the Consent Order as well. The August 1, 2001, EPA
Consent Order also required Ponderosa to preserve and
allow access to records relevant to conditions at the site,
while reserving Ponderosa’s right to invoke the work
product doctrine.

In March 2002, a federal grand jury subpoenaed the
files of Torf related to Ponderosa. After a Magistrate
judge upheld Ponderosa’s objections, the District Court
reversed and ordered the documents produced on the
grounds that they would have been created by the con-
sultant even in the absence of anticipated litigation.
Torf was held in contempt for failure to produce the
documents and he and Ponderosa appealed.1

The Ninth Circuit began its discussion with a review
of the work product doctrine under Rule 26(b)(3) of the
Federal Rules of Civil Procedure, which protects docu-
ments and tangible things prepared by a party or a
party’s representative in anticipation of litigation or for
trial from discovery. Such documents are subject to dis-
covery only upon a showing of substantial need by the
requesting party and an inability to obtain equivalent
materials without undue hardship. Under United States

v. Nobles, 422 U.S. 225 (1975), the doctrine extends to
materials prepared by an investigator working for attor-
neys and prepared in anticipation of litigation. Based
on these general principles, the Ninth Circuit has
applied a two-part test: (1) were the materials prepared
in anticipation of litigation and (2) by or for a party or
a party’s representative? Because the environmental
consultant Torf was hired by the attorney McCreedy to
help him in assessing the company’s potential civil and
criminal liability, all documents prepared for this pur-
pose were entitled to protection under the attorney
work product doctrine. As to these so-called “single
purpose documents,” the court had no question that
these materials met the two-part test.

Other documents prepared by Torf, however, were
prepared both in anticipation of litigation and to assist
in the CERCLA clean up. As to these “dual-purpose
documents,” the Ninth Circuit found that the appropri-
ate test is whether the documents were prepared
“because of the prospect of litigation” (quoting Charles
Alan Wright, Arthur R. Miller, and Richard L. Marcus,
8 Federal Practice & Procedure §2024 (2d ed. 1994)).
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ith the next issue,

you will note that

we have a new

chair to the section. Wayne

Cropp was elected at the

Tennessee Bar Association

Convention as the new

incoming chair. I have

known Wayne for probably 20 years and I am excited

about this upcoming year. He is of counsel with the

law firm of Grant, Konvalinka & Harrison. He also

has his own environmental consulting company,

Aquaterra LLC. In addition to Wayne, the other new

officers for the section are: Karen Stachowski, vice-

chair; Randy Womack, secretary treasurer; LeAnn

M y n a t t , newsletter editor. Middle TN Delegates

include: Justin Wilson, Max Fleischer and Jason

H o l l e m a n. East TN Delegates include: D a v i d

Higney, Rebecca Chunn Tolene, and Jim McKoon.

West TN Delegates include: David Jensen, Joel

Barnes, and Jim Lenschau.

In addition to these, the past chairs, pursuant to the

by-laws of the section, serve on the executive com-

mittee. I believe that we have a good mix of new peo-

ple involved, as well as keeping the past members

involved.

The section has a number of committees, including

CLE, publications, and membership. We are always

looking for more people to be involved. If you have an

interest, certainly contact Wayne Cropp and he will

put you to use.

I am pleased by the activity of the section and its

members from last year. The newsletters were inform-

ative and a significant number of members con-

tributed articles. Additionally, the section again spon-

sored the environmental conference in Gatlinburg.

The section made available significant number of sub-

stantive CLE hours, as well as the full contingent of

three hours of ethics programming. Having participat-

ed in the development of the ethics component, I was

pleased with the different speakers’ ability to keep this

area interesting. There was an update on Sarbanes-

Oxley by Robert Lipscomb and Darlene Marsh. There

was a general ethics update by professor Carl Pierce.

Beyond this, there was a comparison of ethical issues

with those of environmental consultants. This panel

consisted of Max Fleischer, assistant general counsel

with the Tennessee Department of Environment and

Conservation; Paul Finger Lynes with Barg e ,

Wa g g o n e r, Sumner & Cannon Inc.; Quintin

Macdonald, president of Environmental Management

and Engineering Inc.; Greer C. Tidwell, president of

EE Inc.; and Jerry B. Warren with Warren and

Associates. Of interest during this panel was a discus-

sion that there may be a duty to disclose releases

above action levels. This was on the basis of the rule

relating to mandatory disclosure of information neces-

sary to prevent reasonably certain death or substantial

bodily harm. This generated significant discussion

between not only the panel but questions from the

audience. The panel also discussed the ability to cre-

ate privilege or work product information for consult-

ants retained through counsel. The consensus was that

the privilege would extend in this regard to protect

this information from disclosure. 

In addition to this CLE opportunity, the section

provided an hour of CLE in December, as well as an

hour of CLE at convention. Allen Leiserson was gra-

cious enough to provide a legislative update at the

convention. Irma Russell and Carl Pierce were

responsible for the December CLE program. 

Karen Stachowski was again invaluable in regard

to the newsletters. She chaired the publications com-

mittee with the assistance of LeeAnn Mynatt. I have

seen other newsletters from across the country and I

don’t think any are the equivalent of our newsletter.

The budget for the section is increased for the

upcoming year. I am excited because this will provide

other opportunities for the section. Last year we were

able to assist the University of Memphis

Environmental Moot Court Team. We were able to

help them financially through section budget funds.

Also, Randy Womack worked with Irma Russell to

assist them directly. Additionally, members did out-

reach to the law schools, which I hope will continue to

foster the relationship between the law schools and the

section. 

I want to thank you for allowing me to serve as

chair during the last year and I look forward to seeing

and working with each of you in the future. !

W

TBA Support

Lynn Pointer, Sections Coordinator, lpointer@tnbar.org

221 Fourth Ave. North, Suite 400, Nashville, TN 37219-2198, 

615.383.7421 • 1.800.899.6993 • 615.297.8058 (FAX)
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his has been a significant year for environmental

legislation in Tennessee. Some legislative sessions

are more noteworthy for what fails to pass than

what passes. This was not one of those. This year a num-

ber of significant environmental bills did pass. It hap-

pens that they are all initiatives of Governor Bredesen’s

administration. The administration introduced six bills

at the request of the Department of Environment and

Conservation. All six passed.

Before I discuss those bills, I should mention a few

bills that did not pass. There were several bills address-

ing forestry, clear cutting, and chip mills. There were

some on mining. Although none of these passed, it is a

safe bet that these issues will reappear in the next

General Assembly.

Those of us inside the L&C Tower and those on the

outside can probably agree that three of the administra-

tion bills are the most significant. These were the ones

amending the Solid Waste Management Act, the

Underground Storage Tank (UST)Act, and the Air

Pollution Control Act. 

The Solid Waste bill (*SB 3409/ HB 3499) extend-

ed the $0.75 surcharge on each ton of waste disposed at

class I landfills and incinerators. Had this bill not

passed, this revenue stream for the solid waste man-

agement fund would have terminated on June 30. The

d e p a r t m e n t ’s Division of Community A s s i s t a n c e

administers this fund and it is used primarily to provide

technical assistance and grants to local governments’

solid waste programs. The bill also fixed what could

have become a significant problem with the Hazardous

Waste Trust Fund and the Solid Waste Disposal Site

Restoration Fund. Both of these funds receive revenue

from the forfeiture of financial assurance. The Treasury

Department informed us last fall that the interest gen-

erated by these funds would have to go to the General

Fund because the statutes said nothing to the contrary.

This bill fixed that oversight, thereby preserving the

ability of these funds to accomplish their purpose.

It is not news that the UST Fund is in the red. The

fund provides two functions for owners of petroleum

USTs. It is a means for them to comply with financial

assurance for releases that complies with both state and

federal law. And it reimburses tank owners for costs of

clean up and for third party claims resulting from

releases. In addition to making other changes in the

administration of the program, the UST Division has

had to limit the expenditures each month so that the

expenditures do not exceed the revenue coming in from

the tank fees and the gasoline tax. The effect has been

to create a bigger backlog of claims. There is now a

backlog on paying approved claims as well as on

claims awaiting approval. The department’s original

UST proposal would have fixed this problem in one

year. This would have meant both an increase in fees

and an increase in the “deductible.” However, the

department and the regulated community could not

agree on the scope of the problem or the manner of fix-

ing it. A compromise was reached and is reflected in

the final form of *SB 3413 / HB 3496. 

Rather than fix the problem at one stroke, the

amended bill takes one step in anticipation of another

next year. It provides for a one-time special assessment

on tank owners. Tank owners with five or fewer tanks

all at one facility will pay $400 per tank. All other tank

owners will pay $710 per tank. This will raise approx-

imately $10 million and will be matched by another

$10 million provided in the governor’s budget. This

amount is anticipated

to be enough to take

care of the current

backlog and enable the

fund to stay current for

a year. During the

remainder of 2004, the

advisory committee

created by the bill will

work up a recommen-

dation for the commis-

sioner and the 104th

General Assembly on

what further changes

are needed. That will

set the stage for the second step.

This year’s bill makes a few other important changes

in the UST program as well. It requires tank owners/

operators/property owners to file a request for reim-

bursement within 60 days of confirming a release, on

pain of losing fund eligibility for the release. It requires

that application for reimbursement be submitted within

one year of the task being done. It also enhances the

criminal penalties. The UST Act has only had a misde-

m e a n o r. Under this amendment knowingly causing a

release in violation of the act or rules will be a class E

f e l o n y, punishable by fine only. If the release results in

expenditures for clean up by the fund or another third

p a r t y, the level of the felony will be graded in the same

manner as theft crimes and environmental vandalism,

based on the costs of clean up, with the maximum being a

class B felony, also punishable by fine only. 

The bill that has the potential to affect the most peo-

ple, both in terms of regulatory requirements and also

in terms of environmental benefit and improvements

for human health is the Air Pollution bill, *SB 3410 /

HB 3498. The main change effected by this bill is that

it lays the groundwork for an expanded motor vehicle

Inspection and Maintenance program (I&M).

Currently state law provides for an I&M program in

the 5-county middle Tennessee area (Davidson,

Rutherford, Sumner, Wilson, and Williamson) that was

T

E n vironmental Legislation Update
By Alan Lieserson 

continued on page 6
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nder the Sarbanes-Oxley Act of 2002, corporate

o fficers who willfully make false financial

statements may receive a fine of $5 million, or

a prison sentence of 20 years, or both. In the past, the

environmental liabilities of many brownfields have

been undisclosed by some corporations through the

adoption of a “Don’t Ask / Don’t Tell” approach to

investigation, valuation and reporting. It remains to be

seen whether compliance with the Sarbanes-Oxley

Act will have a deleterious effect on the ”Don’t Ask /

D o n ’t Tell” strategy. A rg u a b l y, an accurate valuation

and analysis of the true cost of “Don’t Ask / Don’t

Tell” could discredit the strategy as both a financial

management tool and a risk management tool. It is too

early to predict whether Sarbanes-Oxley will result in

a dramatic increase in the supply of market-ready

brownfield properties, but it is clear that the act will

significantly affect how technical and legal specialists

prepare environmental documents and provide

advice. 

Status Quo

There is a false perception that the growth of the

brownfield redevelopment industry is impeded by a

lack of demand from developers who are willing to

take on the challenges and risks of brownfield rede-

velopment. In reality, one of the major impediments is

the reluctance by most corporate brownfield owners

to identify and quantify liabilities associated with

remedial actions, which tends to inflate the sellers’

perceived value of the fair market price of the proper-

ty and creates uncertainty for the buyer in estimating

true liabilities. This reluctance, misperception and

uncertainty have kept properties with good develop-

ment potential off the market.

Because owners believe that the sale of their

brownfield is either not possible or just too risky, they

often adopt a “fence-and-lock” strategy augmented by

an environmental “Don’t Ask / Don’t Tell” policy to

minimize exposure to the risk of environmental liabil-

i t y. If an investigation of contamination is not per-

formed (Don’t Ask), then there is nothing to report to

government agencies (Don’t Tell), and no regulations

or laws are violated. In the absence of confirmatory

investigations and reporting, regulatory agencies have

no basis to compel investigations. And this leads to

few brownfields brought to market.

Sarbanes-Oxley Act

The Sarbanes-Oxley Act was passed by Congress

in 2002 in response to a series of scandals involving

alleged fraudulent financial statements prepared by

publicly traded corporations and blessed by their

auditors. The act is comprehensive and has 11 titles

addressing a broad range of issues. Title I establishes

the formation and operating procedures for the Public

Company Accounting Oversight Board. Among other

things, the board will require that publicly traded cor-

porations provide accurate and complete financial

statements as delineated in Title III. Section 906 of

Title IX provides substantial penalties for noncompli-

ance, ranging up to fines of $5 million and prison

terms of 20 years for willful misstatements.

Of particular interest to brownfield professionals

are the provisions in Section 404 “Management

assessment of internal controls” of Title IV,

“Enhanced Financial Disclosures:”

(a) Rules required — The commission shall pre-

scribe rules requiring each annual report required …

to contain an internal control report, which shall –

(1) state the responsibility of management

for establishing and maintaining an adequate internal

control structure and procedures for financial report-

ing; and

(2) contain assessment, as of the end of the

most recent fiscal year of the issuer, of the eff e c t i v e-

ness of the internal control structure and procedures

of the issuer for financial reporting.

(b) Internal control and evaluation and reporting

— With respect to the internal control assessment

required by subsection (a) of this section, each regis-

tered public accounting firm that prepares or issues

the audit report for the issuer shall attest to, and report

on, the assessment made by the management of the

i s s u e r. An attestation made under this subsection shall

be made in accordance with standards for attestation

engagements issued or adopted by the Board. A n y

such attestation shall not be the subject of a separate

e n g a g e m e n t .

The Sarbanes-Oxley Act raises the stakes for accu-

racy and completeness in financial statements and in

assertions regarding the valuation of liabilities, assets,

expenses, revenue and equity — including brown-

fields. 

Don’t Ask/Don’t Te l l

The dictates of the Sarbanes-Oxley Act beg the

question of whether the “Don’t Ask / Don’t Tell” pol-

icy is in fact legal. Is “Don’t Ask / Don’t Tell” an

exercise in willfully or knowingly misstating environ-

mental liabilities and thereby the financial health of a

corporation? Specifically, do corporations now have

to “Ask” and then “Tell”? 

Regardless of its legality, “Don’t Ask / Don’t Te l l ”

has been deceptively expensive. Few owners have

calculated the true cost of “fence-and-lock” technolo-

gy in terms of insurance, security, taxes and mainte-

nance. If the cost for “fence-and-lock” technology is

The Death of ‘Don’t Ask/Don’t Te l l ’
This article is reprinted with the permission of the Brownfield News

U
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$100,000 per year then the present value of imple-

menting that technology over the next 15 years at a

discount rate of nine percent is approximately

$810,000. That amount would be more than suff i c i e n t

to investigate, report and market the asset, thereby

removing any doubt of Sarbanes-Oxley compliance

and improving the corporate bottom line.

In addition to the ongoing “fence-and-lock”

expenses, there are other hidden costs associated with

this approach. First and foremost, the contamination

and liability remain in place. Secondarily, either the

liability is being accrued and reported as reserves with

an adverse effect on the financial bottom line or it is

being hidden and the corporation risks noncompliance

with the Sarbanes-Oxley Act and perhaps other laws.

Either way, an unneeded asset remains unsold, the cor-

poration loses the use of the money that would be gen-

erated from the sale and may face criminal penalties

for inaccurate financial accounting.

SEC Requirements for Disclosure of

Environmental Liabilities

In response to Sarbanes-Oxley, public companies

are reevaluating their procedures for estimating and

disclosing environmental costs and liabilities. The duty

to disclose hinges on the definition of “material” costs

and liabilities. Rather than using a quantitative thresh-

old for materiality, the SEC has stated that the test is

whether the information would alter a reasonable

investor’s view of the company.

Relevant SEC rules regarding disclosure of envi-

ronmental costs and liabilities include:

• Item 101 of Regulation S-K: Requirement to dis-

close material effects of compliance with environmen-

tal laws that have been “enacted or adopted.”

• Item 103 of Regulation S-K: Requirement for a

description of pending material legal proceedings. 

• Item 303 of Regulation S-K: Requirement to dis-

close any known trends or uncertainties that are rea-

sonably likely to have a material impact on results of

operations.

Financial Auditing Standards

Even though the Securities Exchange Commission

(SEC) has yet to promulgate final rules in accordance

with Section 404, guidance is being promulgated by

other organizations. The American Institute of

Certified Public Accountants has issued the exposure

drafts, “Auditing an Entity’s Internal Control over

Financial Reporting in Conjunction with the Financial

Statement Audit” and “Reporting on an Entity’s

Internal Control over Financial Reporting.” T h e

Committee of Sponsoring Organizations of the

Treadway Commission has issued “Internal Control —

Integrated Framework.” While the specifics of the SEC

guidance are not yet finalized, they will likely embrace

the concepts of these guidance documents. The control

systems for financial statements likely will be similar

in nature to the control systems promulgated by the

International Organization for Standardization (ISO)

for quality and environmental systems (ISO 9000 and

ISO 14000, respectively). 

ASTM Standards for Disclosure and Estimation

A coalition of foundations and investment funds is

u rging the SEC to adopt certain ASTM standards as

regulations with the intention of providing an improved

approach for disclosing and estimating environmental

costs and liabilities. The ASTM standards are:

S t a n d a rd Guide for Estimating Monetary Costs and

Liabilities for Environmental Matters (ASTM E2137).

This standard defines four methods for estimating eco-

nomic expenses, accrued liabilities, and loss contingen-

cies arising from environmental matters in descending

order of preference): (1) Expected Value Approach, (2)

Most Likely Value Approach, (3) Range of Va l u e s

Approach, and (4) Known Minimum Value A p p r o a c h .

The standard provides estimation methods that are

based on the quality and quantity of data available. 

S t a n d a rd Guide for Disclosure of Enviro n m e n t a l

Liabilities (ASTM E2173) is intended to apply to the dis-

cussion and analysis b management regarding financial

statements. The standard establishes minimum require-

ments concerning the content of disclosures. 

Business Liability Relief and 

Brownfields Revitalization Act

The Small Business Liability Relief and

Brownfields Revitalization Act of 2002 was passed to

facilitate remediation and redevelopment of brown-

fields. One of the objectives of the act was environ-

mental liability relief for prospective purchasers of

brownfields through creation of the prospective pur-

chaser defense and clarification of the criteria for the

innocent landowner defense. A critical criterion for

being eligible for the defenses is that the prospective

purchaser used “appropriate inquiry” into the pres-

ence, nature and extent of contamination prior to own-

ership and use of the property.

Traditionally, the ASTM standards (E1527-97 and

E1527-00), Standard Practice for Environmental Site

Assessments: Environmental Site Assessment Process

were thought to fulfill the “appropriate inquiry” crite-

rion. The ASTM standard mandates that the report

writer declare whether “recognized environmental

conditions” exist. If they exist, then the writer must

delineate them. Since the passage of the Small

Business Liability Relief and Brownfields

Revitalization Act, the EPA has proposed an interim

due diligence standard.

E n vironmental Reporting Standards

The Sarbanes-Oxley Act includes criteria for controls

of the systems and subsystems that are used to generate

valuations. Environmental valuation “subsystems”

might include environmental site assessments, environ-

mental due diligence reports, environmental health and

safety compliance audit reports, and ISO 14000 envi-

ronmental management systems audit reports.

continued on page 6
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formerly in non-attainment with the 1-hour stan-

dard, but since meeting the standard is termed a

maintenance area. The city of Memphis also has a

program under local authority that includes a safety

inspection. As you may know, in April, the U.S. EPA

named the 18 counties in Tennessee that do not meet

the new eight-hour ozone standard. The bill, as orig-

inally introduced, created two processes by which

the I&M program could be expanded to new coun-

ties: either the state Air Pollution Control Board

could require it where it finds such a program is nec-

essary to attain or maintain the standard, or counties

could voluntarily opt in. As amended, the bill retains

that structure but qualifications have been added to

both options. The board may only require counties

to have I&M if the board finds that the county: (1) is

a designated non-attainment or maintenance area

and it has over 50,000 registered motor vehicles or

(2) contributes significantly to non-attainment else-

where and it has more than 60,000 registered motor

vehicles. Counties that opt in may only establish

fees that are directly related to their costs of the

I&M program and the programs are subject to

review by the state board upon creation, and at least

once every three years thereafter, to assure statewide

c o n s i s t e n c y. 

The amended bill also allows counties or the state

to “piggy-back” on an existing contract to provide

the vehicle inspections. This would allow any new

I&M programs to charge the $10 rate for each

inspection unless they can do better through a bid

process.

The other provisions of the bill include a prohibi-

tion on tampering with vehicle emission control

devices or systems that tracks the federal language

and the deletion or modification of several provi-

sions to remove antiquated language or avoid poten-

tial conflict with federal requirements.

The other administration bills:

• gave state parks more flexibility in purchasing of

services (*SB 3412 / HB 3495);

• added the Manus Road natural area in Rutherford

County as a designated natural area (P. Ch. 482);

and

• added the commissioner of the Department of

Environment and Conservation as a non-voting ex

officio member on the Great Smoky Mountain Park

Commission (P. Ch. 511).

A few other bills that passed include:

• two minor amendments to the Subsurface Sewage

Disposal Act administered by the Division of

Ground Water Protection (*HB 39 / SB 69 and SB

3015 / HB 3203); 

• one directing the Division of Water Supply to do a

report back to the General Assembly on rural water

supply issues (*HB 2327 / SB 2452); 

• one expressing the legislative intent that the rev-

enue generating operations of the state parks be

self-sufficient by 07-08 and putting park revenues

in a dedicated fund (*HB 2274 / SB 2431); and 

• an amendment to Solid Waste Disposal Control Act

that increases penalties for disposing of waste in a

sinkhole and clarifies that the exemption for dis-

posing of one’s own household waste on one’s own

property does not cover disposing in a sinkhole

(*HB 2276 / SB 2433). !

Alan Lieserson is in the Office of General Counsel

of the Tennessee Department of Environment and

Conservation. 

Legislation Update (continued from page 3)

Therefore, these reports might have legal utility and

implications well beyond the previous status quo.

The Small Business Liability Relief and

Brownfields Revitalization Act of 202 compels a thor-

ough evaluation of the purpose and scope of environ-

mental site assessments. The purpose of a Phase I envi-

ronmental site assessment (ESA) is narrowly focused.

For instance, only CERCLA and UST e n v i r o n m e n t a l

issues must be assessed. Further, the standard does not

require that the report assess the cost of remedial

actions or the relative likelihood that such actions will

be incurred. The most recent version of the standard

(E1527-00) recognizes that professionals are often

asked to prepare an ESA whose purpose is much broad-

er than specified in the ASTM standard and makes pro-

vision for additional assessments of “business environ-

mental risks.” In addition to valuations, corporations

may require ESA reports to provide risk analysis infor-

mation to assist in establishing reserves for known

future liabilities such as remedial actions.

Environmental, health and safety compliance

reports and environmental due diligence reports may

uncover “hidden” liabilities. But ISO 14000 environ-

mental management systems require that one objective

of the system be compliance with regulations and laws

and that audits assess this criterion. While it is an open

question as to whether compliance environmental val-

uations under the Sarbanes-Oxley Act are to be includ-

ed in the assessment required by ISO-14000 standards,

ISO-14000 auditors, as well as other environmental

professionals, would be wise to seek legal counsel to

assess their legal responsibilities and risks associated

with the Sarbanes-Oxley Act. Only time will tell if this

law will unlock the vast corporate real estate holdings

that have been fenced from the market, creating n e w

redevelopment opportunities. !

“Don’t Ask/Don’t Tell” (continued from page 5)
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Relying on the Second Circuit’s decision in United

States v. Adlman, 134 F.2d 1194 (2nd Cir. 1998), the
court rejected a primary vs. secondary motivation test
in favor of an inquiry into whether, under the totality of
circumstances, the document would have been pre-
pared in the same form but for the prospect of litiga-
tion. Because the threat of litigation drove all of Torf’s
work, including work done to comply with the EPA
information request and consent order, even Torf’s
dual-purpose documents were entitled to protection
under the Adlman “because of” test. When considering
the factual situation presented here, the compliance
and litigation defense motives were so intertwined that
work product protection was required. Because Torf’s
dual purpose documents were prepared at least in part
in anticipation of litigation and under the direction of
counsel, they were entitled to protection just as much
as the single purpose documents.

The Ninth Circuit also rejected the government’s
attempt to come within the need and hardship excep-
tion to the work product doctrine. The court found that
the information supplied by Ponderosa and Torf in
response to the information request and otherwise
available to the government while present at the sites
in question belied the assertion of substantial need and
hardship. Thus, the District Court’s order denying
Ponderosa’s motion to quash and holding Torf in con-
tempt were reversed.

What lessons does Torf have for attorneys, consult-
ants, and clients wishing to maintain confidential files
in connection with an environmental investigation and
clean up? First, that counsel should formally retain the
environmental consultant. While this may seem a mere
formality in some instances, it was important to the
Ninth Circuit in Torf and helps to substantiate the claim
that litigation-related services were involved in the
assignment.

Second, the litigation anticipated should be docu-
mented at the outset. That is, if litigation with EPA, a
state agency, or known private parties is in prospect,
that litigation should be identified in the consultant’s
retainer agreement. Each document prepared by the

consultant should reference assistance in that litigation
as at least one of the purposes for which it was created.

Third, work product protection should be expressly
reserved in all responses to agency information
requests. As noted above, counsel for Ponderosa did so
and the Ninth Circuit found this to be of some signifi-
cance in its analysis. Since waiver of the protection
generally works as a waiver on all documents on the
same subject, this may be particularly important in
cases where information is supplied on a regular basis
to state or federal agencies.

Fourth, remember that work production protection
is not absolute. Unlike the attorney-client privilege, the
work product doctrine is a conditional privilege and
can be overcome by a showing of substantial need and
hardship. If substantially equivalent information is
available from other sources, be sure to document that
fact for future use. If it is not, be prepared to argue that
the information constitutes opinion work product, for
which enhanced protection is available.

Finally, keep in mind other exceptions to the doc-
trine. Work product does not shield underlying facts
from discovery, only documents and things prepared in
anticipation of litigation. The work product doctrine
cannot be used to shield an ongoing crime or fraud.
Given the reporting, permitting, and corrective action
requirements of most environmental statutes, this
exception may have particular application in environ-
mental cases. And, as noted above, keep waiver in
mind as well. While disclosure pursuant to a valid
common interest agreement generally does not consti-
tute a waiver, disclosure to third-parties outside such
an arrangement generally does serve as a waiver. !

Endnotes:

1. The Court of Appeals had jurisdiction under 28
U.S.C. §1291.
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‘Solid’ Law Sessions at Solid Waste Conference
The 33rd Annual Solid Waste Conference was held April 28-30 at the Gatlinburg Convention Center. At the

conference, the Tennessee Bar Association Environmental Law Session co-sponsored with Tennessee
Department of Environment and Conservation (TDEC) a total of 12 hours of continuing legal education. In the
opening sessions of the conference, Karen Stachowski, Deputy Commissioner of TDEC, provided a general
overview of water, waste and air issues in Tennessee. Jimmy Palmer, U.S. EPA Region IV Administrator,
stressed that he anticipated that there would be a stronger relationship between the state and EPA in addressing
environmental problems. Although expressing concerns about ozone levels and the failure of the Knoxville,
Memphis, and Chattanooga areas to defer the effectiveness of ozone non-attainment designations through EPA’s
Early Action Compacts, Palmer praised Tennessee for several accomplishments, including the fact that
Tennessee has the best drinking water quality in the eight-state region that make up Region IV.

Distinguished attorneys and environmental professionals provided up-to-date information on a great number
of issues of significance to the environmental law practitioner. Topics covered in the environmental law session
included the following: solid waste liability and regulatory concerns, the definition of solid waste under RCRA,
developments in brownfield laws, mold liability, and the effects of Sarbanes-Oxley on environmental disclo-
sures. An additional session entitled “Environmental Science for Attorneys” was most informative. Next year’s
solid waste conference is scheduled for May 18-20, 2005. Be sure to reserve these dates on your calendar. !
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